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ADVOCATES, SOLICITORS, & TAX CONSULTANTS

Ref:/DCIR/SRB/2015					       Dated: 26.10.2015

Mr. ……….
Deputy Commissioner,
Sindh Revenue Board,
12th Floor Shaheen Complex,
M.R. Kiyani Road, Karachi.


Subject:	HEARING NOTICE DATED 15 OCTOBER, 2015.

Ref’nce:	M/s ………… Company Limited,……Sarwar Colony, Sarwar Road Lahore Cantt, Lahore.
Dear Sir,

[bookmark: _GoBack]1.	Services Sales Tax Act was promulgated on 6 June, 2011 and was made applicable from 1st of July, 2011. The charge in this act was created under its section 8 which reads as follows:
8. Scope of tax: (1) Subject to the provisions of this Act, there shall be charged, levied and collected a tax known as sales tax on the value of a taxable service at the rate specified in the Schedule in which the taxable service is listed.
(2) [The Board, with the approval of Government,] may, subject to such conditions and restrictions as it may impose, by notification in the official Gazette, declare that in respect of any taxable service provided by a registered person or a class of registered persons, the tax shall be charged, levied and collected at such higher or lower rate or rates as may be specified in the said notification for any given tax period.
	
2.	The prominent words in the above charging para is “value of taxable supplies at the rates specified in the schedule in which the taxable service is listed”. Consequently, the preconditions to charge the aforementioned sales tax that it has to be a:- 
2.1 taxable services; 
2.2 specified in the schedule; 
2.3 listed at the rate mentioned therein (the second schedule).

3.	The value of taxable service is defined by the Act in the following words:-
3. Taxable Service: (1) A taxable service is a service listed in The Second Schedule to this Act, which is provided:
(a)	by a registered person from his registered office or place of business in Sindh;
(b)	in the course of an economic activity, including in the commencement or termination of the activity.
Explanation: This sub-section deals with services provided by registered persons, regardless of whether those services are provided to resident persons or non-resident persons. 
4.	Our earlier submission that the charge is on the ‘persons listed in the second schedule stands further fortified in the manner that it has been again emphasized by the words of s.3 in following g manner:-
‘A Taxable service is a service listed in the Second Schedule of this act, i.e. the service shall only be chargeable if it is listed in The Second Schedule to this Act.
5.	Consequently, when this law was promulgated the construction service was brought to charge by insertion of tariff heading No.9824.0000. Your Notice No.SRV-COM-II/DC-TAX/CONS/2015/1171 dated 10.7.2015 reads as follows:
2.	M/s ………..are engaged in providing the taxable service of construction and contractual execution of work or furnishing supplies falling under tariff heading 9824.0000 and 9809.000 respectively which are included in the second schedule of Sindh Sales Tax on Services Act, 2011 and are subject to 16% Sindh Sales Tax w.e.f. 1st July, 2011 (14% w.e.f. 1st July, 2015. M/s Harbin Power Engineering Company Limited are required to get themselves registered with SRB under section 24 and 24B of Sindh Sales Tax on Services Act 2011 and also are required to charge / collect and pay Sindh Sales Tax on Services rendered / provided at the specified rate under section 3,4,6,7,8,8,17,30 read with section 2(71) of Sindh Sales Tax on Services Act-2011. (Notice attached as Annex-A)
6.	You have in your letter referred supra firstly applied tariff heading 9824.0000 which in your opinion is applicable on the construction work executed by this client. In addition you have referred to tariff heading No.9809.0000 which as per our understanding does not apply on the services provided by us. In any case our contract including civil work is for a total sum of Rs. 4,264,067,062. This is in fact the actual local currency component of the contract on which you are planning to charge said sales tax. The break up of above sum is as follows:-
Page SOP
	Item No.
	Description
	TOTAL PRICE 

	
	
	Foreign Currency Component
	Local Currency Component

	A1
	Gas Turbine Generators
	292,345,723
	201,789,775

	A2
	HRSGs & Steam Turbine Generator
	242,947,257
	373,571,014

	A3
	Civil Work
	
	3,641,237,858

	B1
	Mandatory Spare Parts for Gas Turbine Generators (Item 6-12,15-26)
	802,064
	938,415

	B2
	Mandatory Spare Parts for HRSGs & Steam Turbine Generator

	Not included in Contract Price
	Not included in the Contract Price

	B3
	Special Tools for Gas Turbine Generators, HRSGs & Steam 
Turbine Generator
	Included in A1&A2 sheet
	Not included in the Contract Price

	C
	Services

	9,887.000

	46,530.000

	
	Sub Total
	545,982,044
	4,264,067.062



(Annex-B)
You will appreciate that the contract regarding civil work is almost 85% of the total services being for Rs.3,641,237,858/- for a total contract of Rs.4,264,067,062/-. This part on which tariff head was earlier made applicable was excluded by Notification No.SRB.Leg(1)/2011 dated 01.07.2011 as amended from time to time. This Notification along with relevant para reads as follows: 

 								GOVERNMENT OF SINDH
							     	  Sindh Revenue Board
	
                            UPDATED EXEMPTION NOTIFICATION
				(as on 08th March 2012)
	Following services have been exempted under notification No.S.R.B.\Leg (1)/2011 dated 01.07.2011 as amended from time to time:
	9
	Construction services related to:
i. projects of commercial and industrial nature, where the value of construction does not exceed 50 million rupees subject to the condition that the value component of service in such a project also does not exceed 10 million rupees;
ii. projects of developing or promoting the conversion of land into residential or commercial plots or construction of residential or 
commercial buildings which pay tax on the services of property developers or promoters under tariff heading 9807.0000;
iii. construction and repair of roads, ports, airports, railways, transport terminals, bridges, Government (including Local Government and Cantonment Board) buildings as are not meant for commercial purposes or for commercial letting out on rent; 
iv. construction and development of EPZ, SEZ, diplomatic and counselor buildings and such other buildings and structures
fof the organizations as are exempt from application of the Income Tax Ordinance, 2001;
v. construction work completed against international tenders funded out of the foreign fexchange allocations given by international donor agencies; and
vi. construction of independent projects of private residential houses and apartments where the covered area does not exceed 10,000 square feet in respect of houses, and 20,000 square feet in respect of apartment complexes


	9824.0000
	26the August, 2011 vide Notification No.SRB-3-4/3/2011 dated 26.08.2011



 
                                 (Annex-C)
GOVERNMENT OF SIND
SINDH REVENUE BOARD
Karachi, dated the 18the June, 2013

NOTIFICATION
(Sindh Sales Tax on Services)

Notwithstanding our earlier arguments with regard to exemption of non-resident foreign national companies M/s Harbin Power Engineering Company (Pvt) Limited, the services on which tariff heading 9824.0000 applies have specifically been exempted by Notification No.SRB-3-4/7/2013 dated 18.6.2013 under tariff heading 9824 Which reads as follows:

	NO. SRB.2-4/2013.------------ In exercise of the powers conferred bysub-section (1) of section 10 of the Sindh Sales Tax on Services Act, 2011 (Sindh Act No.XII of 2011), the Sindh Revenue Board, with the approval of the Government, is pleased to exempt the whole of the tax leviable on the services specified in column (2) of the Table below as are classified in the tariff heading mentioned thereagainst in column (1)        (Emphasis provided)

	9824.0000
	Construction services related to:
(i) Projects of commercial and industrial nature, where the value of construction does not exceed 50 million rupees subject to the condition that the value component of service in such a project also does not exceed 10 million rupees;
(ii) Projects of developing or promoting the conversation of land into residential or commercial plots or construction of residential I or commercial buildings which pay tax on the services of property developers or promoters under tariff heading 9807.0000 or .9814.3000;

(iii) Construction and repair of roads, ports, airports, railways, transport terminals, bridges, Government (including Local Government and Cantonment Board) buildings as are not meant for commercial purposes or for commercial letting out on rent;

(iv) Construction and development of EPZ, SEZ, diplomatic and counselor buildings and such other buildings and structures of the organizations as are exempt from application of the Income Tax Ordinance, 2001; and

(v) Construction of independent projects of private residential houses and apartments where the covered area does not exceed 10,000 squate feet in respect of houses, and 20,000 square feet in respect of apartment complexes.

2.  This notification shall take effect from In day of July, 2013, in supersession of notification No.SRB.Leg(1)/2011, dated the 1st July, 2011.
1.    Headings & description inserted by Notification No.SRB-3-4/15/2014, dated 19th September, 2014.
	(Copy of notification enclosed as Annex-D)

[File. No.SRB-3-4/MTP/1/2013]
	
7.	Coming to the amount received for services i.e. Rs.465390.000, and on account of providing generators and spare parts, Let me submit with respect that the provision of tariff heading 9809 does not apply on it. The assessee company in the business is involved of ‘commissioning and installation services’ on which this heading does not apply. The tariff head 9809.0000 reads as follows:
9809.0000 Services provided or rendered by persons engaged in contractual execution of work or furnishing supplies


The language of referred head is clearly distinguishable hence inapplicable on the services provided by petitioner company. In fact the legislature by creating a clear charge on such services from 1.7.2015 to onwards on resident nationals have strengthen our argument. 

The services for ‘Erection, Commissioning and Installation, have been charged through insertion of tariff heading No.9839.0000 through F.A. 2015. The phrase has been defined by the said Act. as follows:
(38A)	“erection, commissioning and installation services” means the services provided or rendered in relation to---

(i) Erection, commissioning or installation of plant, machinery, equipment or structures, whether pre-fabricated or otherwise; or

(ii) Installation ---

(a) Of electrical and electronic devices, including wirings or fittings thereof;

(b) Of plumbing, drain laying or other installations for transport of fluids; 

(c) Of heating, ventilation or air-conditioning including related pipe work, wood work, duct work and sheet metal work;

(d) Of thermal insulation, sound insulation, fire escape staircases; or

(e) Of lift and escalator, travelators of fire escape stairecases; or

(f) Requiring such other similar services;

Not only that charge on Erection, Commissioning and installation services was not created before 30.6.2015 but it was on reduced rate of 14% besides it is only on resident persons.

	9839.0000
	Erection, commissioning and installation services
	14%




9.	The matter does not end here. The petitioner company is a non-resident off share company and is providing service to a resident person i.e. PEPCO. In addition to above the provisions of section 3(2) read with S.9(2) applies. The same reads as follows:
S. 3(2)- A service that is not provided by a registered person shall be treated as a taxable service if the service is listed in the Second Schedule to this Act and [ is provided to a resident person by a non-resident person in the course of an economic activity]
S.  9(2)- Where a service is taxable by virtue of sub-section (2) of section 3, the liability topay the tax shall be on the person receiving the service.
	Thus if our service would not have been covered by the exemptions given through SRB-3-4/3/2011 dated 26.08.2011 and SRO Nos. SRB.2-4/2013 and consequently the tariff headings No.9809.0000 and 9839.0000 had become applicable, still the notice issued to us is without jurisdiction. The Service provider Harbin Power Company (Pvt) Ltd is owned by government of Peoples Republic of China and by all standards ‘Non-resident person. It has after completing its task handed over the project to PEPCO representative of GOP, a resident person. 
	It does not needany reference to say that PEPCO and for that matter Gen -Com both are by all standards legally government of Pakistan. They are performing the functions of government and are thus on lifting of veil federal government departments re:- LESCO:  108 TAX 281
	As per SST on seervices a company is a resident company if it is covered under following definition:
S.2(73) (b) -  an association of persons or a company which, in a financial year, has-
(i)  its registered office is in Sindh; or 
(ii) its place of business, whether whole or part thereof, in Sindh in any   mode, style or manner; of
(iii) A permanent representative to act on its behalf or to provide service on its behalf in Sindh; or
(iv) The control or management of the association of persons or the company, whether whole or part thereof, situated in Sindh at any time during the financial year;
Our Registered Office is in China and presently we in Pakistan are operate from temporary representatives which also keeps on changing. Our liaison office as per income tax record is at Lahore. In any case we do not have any set-up whether temporary or otherwise in the area forming Sindh Province in any form whatsoever.  
  
.
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